BEFORE THE STATE TAX APPEAL BOARD
OF THE STATE OF MONTANA

AMERICAN BANK OF MONTANA, DOCKET NOS.: PT-2011-7

and PT-2011-15
Appellant,
: FACTUAL BACKGROUND,
~Vs- CONCLUSIONS OF LAW,
: _ ORDER and OPPORTUNITY
THE DEPARTMENT OF REVENUE I'OR JUDICIAL REVIEW

OF THE STATE OF MONTANA,

e N N o e e S e e

Respondent.

This appeal was brought by Taxpayer American Bank from decisions of the
Gallatin County Tax Appeal Board (Gallatin CTAB) and the Flathead County Tax
Appeal Board (Flatﬁead CTAB). On appeal, the Taxpayer was represented by Michael
Green, Attorney, and the Department of Revenuc was represented by Michele
Crepeau and Amaﬁda Myers, tax counsel. The parties agreed to consoﬁdate the
appeals and to submit them to this Boatd for a ruling on the records created at the
county tax boards and additional briefing,

Issue Presented

The issue is whether the county tax appeal boards cotrectly refused to reduce

the values of Taxpayet’s property in the middle of the appraisal cycle set by the

Legislature.

Statement of the Case

1. The Legislature created a compléx valuation system for propetty tax in

Montana. As part of that system, all residential and commercial property is valued at
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cutrent fair market value every.six years, as of a date certain. The statutory framework
is set out in §15-7-111, MCA e# seq. The taxable value (based on a formula applied to
market value), set as of July 1, 2008, is phased-in over the subsequent six yeat period
at the rate of 16,66% per year. (Section 15-7-111(3), MCA.) Thus, each residential
propetty receives only a single valuation in a six year cycle.
2. Tor the taxable years from January 1, 2009 through December 31, 2014, the
Department of Revenue apptaised all class four properties at matket value as of July
1,2008. (ARM 42.18.124 (1) (b).) Class four property generally includes residential
and commercial property, including fhe ptopetty at issue in this matter. See §15-6-134,
MCA. | |

3. In Montana, “all taxable property must be assessed at 100% of market
value....” (Section 15-8-111, MCA.) Further, the “same method of appraisal and
assessment shall be used in each county of the state to the end that comparable
property with similar true market values and subject to taxation in Montana shall have
‘substantially equal taxable values at the end of each cyclical revaluation program
hereinbefore provided.” (Séction 15-7-112, MCA.) |

4, American Bank requests that this Board determine that §15-7-111, MCA, is

unconstitutional as applied to American Bank’s property in Columbia Falls and

Bozeman. In the alternative, American Bank requests that the Board determine that

the statute violates Montana’s equalization statutes,

5. American Bank argued that their valuation was so disparate from the valuations
in other areas of Montana that a mid-cycle adjustment is required. They requested |
that the Gallatin and Flathead CTABs find §15-7-111, MCA, unconstitutional and
adopt the Valueé in American Bank’s appraisals as 2 mid-cycle adjustment, effective

January 1, 2011, (Gallatin CT'AB, Flathead CTAB) -



0. American Bank owns 30 lots of unimproved land in the Tamarack Heights
Subdivision in Columbia Falls, MT (Flathead County). (Appeal Form.)

7. The Department of Revenue valued the properties as of July 1, 2008 ranging
from approximately $121,000 to $219,000 based on the size of each lot. (Exh. E.)

8.  American Bank commissioned a fee appraisal which concluded that the average
| sales price of these residential lots has declined approximately 44 percent from 2009
1o 2010, (Exh. A, p. 25, Flathead CTAB hearing.) |

9. The fee appraisal was performed by William Frazier, MT Certified General
Appraiser, with valﬁes set as of October 22, 2010, (Exh. A, p. 2, Flathead CTAB
hearing.) -

10.  American Bank also owns 74 lots in the Valley West Subdivision in Bozeman,
MT (Gallatin County.) o

11, The Department of Revenue valued those lots as of July 1, 2008 ranging from
approximately $72,000 to $190,000 based on the size of the lots. (Attachment to the
appeal form.) |

12.  American Bank commissioned a fee appraisal for this area which showed the
average sale price of residential lots in Bozemﬁn have declined approximately 40
percent, with values in the Valley West Subdivision declining over 58 petcent since
the Depastment’s valuation date. (Exh. 1, pg. 54, Gallatin CTAB hearing)

13.  The fee appraisal was petformed by Keith Reilly, MAT and GCA., with values
set as of September 24, 2010, (Exh. 1, Gallatin CTAB hearing)

14, American Bank filed an appeal with the Gallatin County Tax Appeal Board
and the Flathead County Tax Appeal Board, requesting a mid-cycle valuation
adjustment as set out in the relevant appraisals. (Appéal forms.)

15.  In both county tax hearings, the Taxpayer submitted a study commissioned by
the Montana Department of Revenue by Aﬁny, Gloudemans, Jacobs & Denne

(“Gloudemans™) on January 10, 2011 examining the decline in property values across
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~ the state following the valuation in July, 2008 up to June, 2010. (Exh. 2, Gallatin

CTAB; Exh. B, Flathead CT'AB.)

16,  The Gloudemans report uses a series of market price trends and sales ratio
studies to monitor assessment levels and related performance measures subsequent to
the 2009 tax class. (Exh. 2, p. 1, Gallaun CTAB; Exh. B, p. 1, Flath_ead CTAB)

17.  That report identifies the dec]inc in the area including Gallatin County as about
a 22 percent decline, one of the highest in the state. The area including Flathead has
an almost 9 percent decline, while “(tf)he average property owner in the State has thus
seen 2 modest decline of -2 percent to -3 petcent since the market peaked in the
summer of 2007.” (Exh. 2, Almy, Gloudemans ¢# @/, p.10.)

18.  American Bank argued that their valuation was so disparate from the valuations

_in other areas of Montana that a mid-cycle édjustment is required. They tequested

that the Gallatin and Flathead CTABs find §15-7-111, MCA, unconstitutional and
adopt the values in American Bank’s appraisals as a mid-cycle adjusﬁnent, effective
January 1, 2011. (Gallatin CTAB, Flathead CTAB)

19.  Both Gallatin CTAB and Flathead CTAB denied American Bank’s appeals.
(CTAB appeal Forms.) . |

20. American Bank timely appealed, and the cases were consolidated, without
opp.ositilon by the patties, for hearing before this Board.

21,  American Bank asks this Board to reverse the CI'AB decisions and find that
§15-7-11, MCA, is unconstitutional as applied to American Bank properties, ot in the

alternative, that the statute violates statutory equalization mandates.

Findings of Fact, Conclusions of Law and Discussion

The State Tax Appeal Board has jurisdiction ovet this matter. Section 15-2-301,

MCA. This Board is the finder of fact and may make an initial review of the
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Constitutional question, though we do so with great caution. The Montana Supreme

~ Court has said that the founding purpose of state administrative agencies was due, in

part, to place the initial decision-making into the hands of those who are most
knowledgeable and qualified in the field to make tho.se decisions. Great Falls Tribune v.
Montana Public Sevvice Commission, 2003 MT 359, 943, 319 Mont. 38, 82 P.3d 876
(supporting an administrative agency in its initial factual determination and review of a
Constitutional question.) |

Taxpayer claims that the six year appraisal cycle system imposes a disparately
heavy tax burden on this Taxpayer because property values in Bozeman and the
Flathead, and specifically the properties at issue, have fallen more than most other .
parts of the state, and thus cutrent taxation of the properties violates the equal
protection requirements of the Montana and Federal Constitutions. The Taxpayer
urges this Boatd to find in favor of the Taxpayet’s positidn based on the Montana
Supreme Coutt’s holding in' Roosevelt v. Department of Revenwe, 1999 MT 30, 293 Mont.
240, 975 P.2d 295, | |

This Board has previously determined, in DOR v Covenant Invesinents, P'I" 2009-

113 and 116, the Montana statutes do not allow for a mid-cycle adjustment in value.

' Rather, Montana statutes require all property to be valued on the same date in order

to produce uniform assessments across the state. See, e.g, 15-7-112, MCA. See also Rule
42.18.124(b), ARM. In Covenant, this Board determined that under current law, |
property must be valued for tax purposes on:July 1, 2008, and that insufficient
evidence and argument were presented to find the statutes unconstitutional as applied.
American Bank requests that this Board review its Constitutional claim, and
determine that its equal protection rights will be Vioiated if a mid-cycle adjustment is

not implemented.



Eqﬁal Prbtection

‘Both the Montana and United States Constitutions requite that no person be
denied equal i)rotection of the law.. The Montana Supreme Court has drawn no
distinction between the protections offered by the equal protection clauses of either
Consﬁtutjon. Dep’t of Revenne v. PPL Montana, LLC, 2007 MT 310, § 29, 340 Mont.
124,‘172 P.3d 1241, “Equal protection of the law is guaranteed by Article IT, Section
4 of the Montana Constitution. The rule of equal protection is that persons similatly
situated should receive like treatment.” Blehm v. St ]obn’s Lautheran Hosp., 2010 MT
258, 923, 358 Mont, 300, 246 P.3d 1024 (internal citations omitted). The Montana
Supreme Court has identified a three-step analysis of equal pﬁotection violations.
“Resolution of an equal protection challenge to a statute is determined by identifying
the classes of persons involved; by determining the appropriate-level of scrutiny; and
applying the approptiate level of scrutiny to the situation involved.” Id For tax
equalization issues, the appropriate level of scrutiny is the rational basis test. Kot/ ».
State, 2002 MT 278, 4 52, 312 Mont. 387, 60 P.3d 403. “Under the rational basis test,
the law or policy must be rationally related to a legitimate government interest.”
Snetsinger v. Montana University Systems, 2004 MT 390,ﬁ[ 19, 325 Mont. 148, 104 P.3d 445
(internal citations omitted).

In reviewing Legislative policy, however, statutes are presumed to be
constitutional and it is the duty of the Court to avoid an unconstitutional
interpretation if possible. Montanans for the Responsible Use of the Sch. Trust v. Mont. ex rel.
Bd. of Land Comm'r, 1999 MT 263, 9 1, 296 Mont, 402, 989 P.2d 800.

The Taxpayer atgues that, as of January 1, 2010, the subject properties ate
overvalued in comparison to other propertes in the state; which leads to the Taxpayer
being part of a class of people facing discrimination due to a discriminatory tax |

system.



To review, the current tax system values residential and commercial propetty
ONCe every six yeérs, and that value is then “phased-in” over the next six yearé to set a
specific tax due each year. The phase—in. process is set by statute, and the Depattment
of Revenue is directed to separately value each tresidential and commercial property as
of the same date. The market value set, if higher than the last cycle, is then |
implemented with a phase-in of 16.66% over the next six year period, with an
according reduction in tax rate. This system is designed to mitigate large tax increases
in the first yeaf of an appraisal cycle. Over the yéafs,- the Montana Supreme Court has
repeatedly addressed the validity of the Legislature’s differing approaches to setting
appraisal procedures. See generaily Patterson v. MT DOR, 171 Mont. 168, 557 P.Zd 798;
MT. DOR v Barron, 245 Mont, 100, 799 P.2d 533; Roosevelt v. MT DOR, 1999 MT 30,
293 Mont. 240, 975 P.2d 295; Larson v. MT DOR, 166 Mont. 449, 534 P.2d 854, M'T
DOR v. % Tax Appeal Bd., 188 Mont. 244, 613 P.2d 691; Deloe v. MT DOR, 233
Mont. 190, 759 P.2d 991.

The Taxpayer has speciﬁca]ly argued that under the holding in Roosevelt, the
current statutory system is unconstitutional as applied. In Roosevel, Roosevélt’s
propetty in Fergus County, when valued duting a routine six year appraisal, had
declined in value since the last assessment. Instead of immediately assessing on the
new lower value, the Department phased-in the declining value (as of the appraisal -
date) over the reappraisal cycle. I4at 297. Roosevelt argued that he would be ovet-
valued for five years if the decline in value was phased in, because he would be
subject to a higher market valuation than set by appraisal as of the taxing date. The
coutt in Roosevelt agreed with the taxpayer, and stated that it was unconstitutional to
require certain taxpayers to bear a disproportionate share of Montana's tax burden in
violation of the Equal Protection requirements of the Fourteenth Amendment of the
United States Constitution, and Art. 11, § 4, 1972 Montana Constitution, and the Due

Process requirements of the Fifth and Fourteenth Amendments of the United States
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Constitution and Art. IT, §§ 17 and 29 of the 1972 Montana Constitution, The failute
to immediately implement the lower valuation also violated the appraisal provisions of
Montana statutes which require general and uniform appraisal, assessment and
equalization of all taxable property in this state. Roosesels, citing to Barron, 245 Mont.
at 108-11, 799 P.2d at 538-40.

We have examined the facts in the presenf case, and reviewed the holding of
Roosevels. We first note there is a fundamental difference between the taxpayer in
- Roosevelt and the Taxpayer in the current appeal. The holding in Rossevelt is sperciﬁc to
‘taxpayers with declines from the valuation date of the past reappraisal cycle to the
valuation date of the current appraisal. Roas‘eyelt, 50. In Roosebe/z_‘, the differing market
valuations for the prior cycle and the implementing cycle were set by the DOR as of
the statutoty appraisal dates. The issue in Roosevels was whether it was an equal
protection violation to phase-in the decline in value so that the property was
knowingly overvalued during phase-in. In the current instance, however, the Taxpayer
requests that this Board review the valuation of the subject properties as of the date of
Taxpayer’s choosing, and grant the Taxpayer the right to an interim reappraisal. This
is fundamentally different than the issue in Roosesels |

The difference in the dates in Roosevelt versus the current appeal is a critical

distinction. The Taxpayer does not challenge the valuation of the subject properties.
as of the valuation date. "Thus, we find there is no indication that the Taxpayer in this
case was, at any time during the appraisal cycle, paying a dispropottionate amouﬁt of
tax in comparison to the valuation of other properties as of #he valuation date. Tt is that
valuation date that also sets the tax calculation during the subsequeﬁt six year phase-
in. |

As a general rule, the U.S. Supreme Court has noted "legislatures are presumed

to have acted within their constitutional power despite the fact that, in practice, their



laws result in some inequality." (MeGowan v. Maryland, 366 U.S. 420, 425-42'6, 6 L. Ed.
24 393, 81 S. Ct. 1101 (1961))

In this instance, the legislature has directed that properties shaﬂ be appraised
every six years. In a six year period, there can be no doubt that some property will
both apptreciate and depteciate in value. The Montana Supreme Court has, however,
stated that "temporal disparities within the cycle between individual prc5perty values
within a county and between counties are inevitable." Pasterson, 171 Mont at 176
(overturned on other grounds by Barron). See also Anno. 76 AL.R.2d 1077 and
discussion in Sunday Lake Iron Co. v, Wakefield, 247 U.S. 350.

Because teal propetty valuation is in constant flux, such an inconsistency will
exist, to some degtee, whether the reappraisal cycle is two months, a year, of six years
in length. By its very nature, market value of real property shifts with time. It strains
the imagination that the Taxpayer would petition for an intetim assessment to
increase the taxable value when the properties’ market values are appteciating,

The Montana Supreme Court has required “seasonable attainment,” rather than
an exact market valuation at all times, Roosevelt, 45 citing Allegheny, 488 U.S. at
343, 109 S. Ct. at 638, 102 L. Ed. 2d at 697 (citations omitted). The Supreme
Coutt in Patterson (overruled on other groundé) determined that a five year cycle was
not an excessive period of time for temporal valuation disparities. The District Court
in its Roosevelt decision (subsequently reviewed by the Montana Supreme Court)
determined that 50 years was too long for a temporal dispatity in valuation (when
reviewing phase-in of a declining value.)

While six years between property valuations most certainly will create changes
in market value of properties, this Board cannot conclude that it is a period with
inherent constitutional infirmities. As the U.S. Supreme Court stated in Nordlinger ».
Habhn, (upholding acquisition value taxation) 505 US. 1,17-18, 112 8.CT 2326, “Time

and again, however, this Court has made clear in the rational-basis context that the
0 ,



Constitution presumes that, absent some reason to infer antipathy, even improvident
decisions will eventually be rectified by the democratic process and that judicial
intervention is generally unwarranted no matter how unwisely we may think a political
branch has acted" Nordlinger ». Habn, 505 U.S. 1, 17-18, 112 S.CT 2326, citing to Vance
v. Bradly, 440 U.S, 93,97, 59 L. Ed. 2d 171,99 8. Ct. 939 (1979). While it may be that
a six year time frame provides inconsistent interim Vaiueé, we cannot conclude that it
is outside the purview of the Legislatute to allow for such an extended time between
appraisals. An “abundance of authority finds no constitutional or statutory mandates
in the tempbrary inequalities which accompany a cyclical plan of reappraisal.” Larson,
supra, at 455,

There are several reasons why a six year period may be preferred by the
Legislature, any of which may satisfy the rational basis test. A lengthy reappraisal
period, such as six years, allows for a predictable and consistent tax base for local and
state jurisdictions’ budgeting processes, which provides sufﬁcienf rational basis for
such a determination. Further, it is in the purview of the Legislature to determine that

a six year cycle is appropriate due to planning for costs of the Department of Revenue

in implementing its appraisal cycle. While we need not support the Legislative policy

decision to have a lengthy six year reappraisal cycle, we find no evidence ot law

mandating this Board to conclude such a decision of the Legislature violates equal
protection under the law, |

Thete is a rational basis for the Legislatute to provide a date certain for
valuation of property for tax purposes. We do not find any logical or legal reason that
the Taxpayer can request ot advocate for valuation as of a date of Taxpayer’s

choosing, and thus we find no Consttutional equal protection violation.
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Equalization

The Taxpayer also argues that the equalization statutes require a mid-cycle
adjustment. Art. VIII, Section 4 of the Montana Constitution requires equalization of
property by diréctlng that “all taxiﬁg jutisdictions shall use the assessed value of
property established by the state.” The Legislature implemented §15-7-112, MCA,
requiting the “same method of appraisal and assessment shall be used in each county
of the state to the end that comparable property with similar true market values and

subject to taxation in Montana shall have substantially equal taxable values at the end

~ of each cyclical revaluation program.”

The Taxpayer has brought evidence relating to a mid—cﬁrcle valuation for
Taxpayer’é propertiés. First, thete is no indication that the Department failed to
comply with the requirements of the equalization requirements in statute ot the
Constitution stated in the prior paragraph. Further, the Taxpayer fails to bting
sufficient valuation information for this Board to determine whether other
comparable lproperties with similar true matket values do not have substantally equal
taxable values at the end of each cycﬁcal revaluation cycle, as required by §15-7-112, |
MCA. The only evidence of value at the end of a cyclical revaluation is the DOR’s
valuation of the subject properties as of July 2008. No evidence was presented to

demonstrate that value to be incorrect ot in violation of the statutoty trequitements.

~ There is no legal or evidentaty indication that the Taxpayer’s properties arc
differently situated than some or all properties in Gallatin and Flathead Counties.
Further, we cannot determine what type of taxpayers might face similar discriminatory
values, if discrimination existed, because the DOR does not calculate intetim values.

Sucb taxpayers might be those in Gallatin or Flathead, ot in other counties with
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similar déwnward valuation, ot propetties such as large tracts of subdivided vacant
land. DOR has not valued all the properties in the areas pinpointed by the
Gloudemans study as having greater value loss than the rest éf the state. Evenifit
wete to teview a portion of the properties, it appears that equalization would require
comparative equality between all parcels of real property. Thus, a full reappraisal
would be required to determine true equity amongst land parcels, a time-consuming

and expensive task requiring legislative or judicial authotization.

If this Board (ot a reviewing coutt) were to find a Constitutional infirmity with
the current system or as applied to the Taxpayer, we see that the only appropriate
remedy is reappraisal of all properties subject to appraisal, not metely the subject
property. The inconsistencies of property valuation ate too great to determine that it
would be proper to make a valuation change for a single set of properties, such as the
Taxpayet’s, as of a date of Taxpayer’s choosing. These American Bank properties
cannot be distinguished from other properties in same area and similar economic
situation, and the evidence is insufficient to make a determination as to these
properties in relation to others as required in DOR v. STAB, supra (listing five specific
requirements for courts to consider when compating market value for equalization.)

This claim is therefore denied.

Summary

We find the evidence is not persuasive to determine that the Taxpayer has

suffered an injury which rises to a Constitutional violation. We find that the

Taxpaver’s evidence and arcument presented is insufficient to overturn the statuto
pay gu p ry

scheme.
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. Onder
IT IS THEREFORE ORDERED by 'lche State Tax Appeal Boa;;d of the State
of Montana that the subject properties’ values shall be entered on the tax rolls of
Gallatin County‘and Flathead County at the value set by the Department of Revenue.
DATED this _u_d/a;’(;f June, 2012,

" BY ORDER OF THFE
STATE TAX APPEAL BOA%

4m ,wf(f

E POWE LL, Chalrwoman

(’ _______ ;
(SEAL) J&WLMW%L .-;:;)zZM-- ho g
SAMANTHA SANCHEZ, Member ()

Notice: You ate entitled to judicial review of this Otder in accordance with Section
15- 2-303(2), MCA. Judicial teview may be obtained by filing a petition in district
court within 60 days following the setvice of this Order.
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CERTIFICATE OF SERVICE

| | &
The undersigned hereby certifies that on this H/d.ay of June, 2012, the
foregoing Order of the Board was served on the parties hereto by depositing a copy
thereof in the U.S. Mails, postage prepaid, addressed to the parties as follows:

Michael W. Green

' D. Wiley Barker

CROWLEY FLECK PLLP
P.O.Box 797 |
Helena, MT 59624-0797

Gallatin County Appraisal Office
2273 Boot Hill Road Suite 100
Bozeman, M T 59715-7149

Flathead County Appraisal Office
100 Financial Drive Suite 210
Kalispell, MT 59901

Michelle R. Crepeau/Amanda Myers
Office of Legal Affairs

Department of Revenue

Mitchell Building

Helena, MT 596702

Laura Werley, Secretaty

Gallatin County Tax Appeal Board
311 West Main Room 304
Bozeman, MT 59815

Danene Thornton, Secretaty

Flathead County Tax Appeal Board

K00 Snuth Main

L A veras aYadnana

\"U.S. Mail, Postage Prepaid
Hand Delivered
F-mail

U.S. Mail, Postage Prepaid
Hand Delivered

E-Mail

Interoffice

U.S. Mail, Postage Prepaid
Hand Delivered

E-Mail

Interoffice

" U.8. Mail, Postage Prepaid
__Hand Delivered
E-Mail

v Interoffice

\

U.S. Mail, Postage Prepaid
Hand Delievered
F.-Mail

o U.S. Mail, Postage Prepaid

Hand Delievered
E-Mail




